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Jaworsbi: Mr. Chief Ji justice, and 
may it please the Court: On March 1 
last, a United States District Court 
grand jury, sitting here, returned an 
indictment against seven ^defendants 
charging vstrious offenses* including 
among them a conspiracy rto defraud 
the United S tates, and also to obstruct 
justice. 




John Mitchell, one of the defend- 
ants, was a former Attorney General 
of the United States, and also chair- 
man of the Committee to Re-elect the 
President. Another, H. R. Haldeman, 
was the President’s chief o E staff. An- 
other, John Ehrlichman, w<'jts assistant 
to the President for domestic affairs. 
The others were either on the Presi- 
dent’s staff or held respo nsible posi- 
tions on the re-election committee. 




In the course of its deliberations, the 
grand jury voted unanimously with 19 
members concurring, that the course 
of events in the formation amd continu- 
ation of a conspiracy was:, such that 
President Nixon, among a • number of 
others, should be identified ..as an unin- 
dicted co-conspirator in the; hill of par- 
ticulars to be filed in connection with 
the pretrial proceedings. 

Now, although this particular deci- 
sion and determination on the part of 
the grand jury occurred in; February, 
it was a well-kept secrest for 2Vz 
months. The grand jury, of course, 
knew it; the members of tike prosecu- 
tion staff knew it. 

Tt was done* so to avoid affecting the 
proceedings in the House* Judiciary 
Committee. 

And it was so kept during these 
months until it became necessary to 
reveal it as a result of the President’s 
motion to quash the subp oena, as I 
will indicate subsequently ha my argu- 
ment. 

Now, to obtain additional evidence, 
which the special prosecutor has good 
reason to believe is in the possession 
of and under the control of the Presi- 
dent, and which it is beliewed by the 
special prosecutor is quite important 
to the development of thre govern- 
ment’s proof in the trial an United 
States vs. Mitchell et al, the special 
prosecutor, on behalf of tike United 
States, moved for a subpoena duces te- 
cum. And it is the subpoena here in 
question. 

The District Court ordered the sub- 
poena to issue, returnable on May 2. 
And the subpoena, of course, called for 
the production of tape rec<&rdings in 
advance of Sept. 9, 1974, whinh is the 



trial date, mis was done to <mow time 
for litigation in the event litigation 
was to ensue over the production of 
the tapes. And also for trajoscription 
and authentication of any tape record- 
ings that were produced in response to 
the. subpoena. 

Now, on April 30 the President re- 
leased to the public and submitted to 
the House Judiciary Committee 1,216 
pages . [of] edited transcript^ of 43 
conversations dealing with Watergate 
—portions of 20 of the subpoeaned 
conversations were included among 
the 43— then on May 1, by hi<& counsel, 
filed a special appearance, *a formal 
claim of privilege and a motion to 
quash the subpoena. 

Now, for the United States* to con- 
duct a full and appropriate* hearing 
[on]a motion to quash the subpoena., it 
bebame necessary to reveal the grand 
jury’s finding regarding the Ih'esident. 
And this was first clone by tbie special 
prosecutor calling on the chief of staff, 
Gen. Alexander Haig, and the Presi’. 
dent’s counsel, Mr. St. Clair, stnd advis- 
ing them of what had occurred in ,2Vz 
months period. And then om the fol- 
lowing morning advising Judge Sirica 
of what had occurred, in canaera, and 
pointing out the necessity of tlhds being 
used in connection with the arguments 
on ; a motion to quash because of their 
relevance and the necessity *of these 
matters being made a part of:i the pro- 
ceedings. i 

Now, the Special Proseeutnr joined 
counsel for the President in urging 
th$t the matter be heard in camera, 
which was done. Three of the defend- 
ants had joined the Special P'tfoseeutor 
in moving for the subpoena. All of the 
defendants, at the time of argjament in 
camera to Judge Sirica, opposed the 
motion to quash. 



Douglas: I don’t see tfce rele- 

vancy of the fact that the gi*and jury 
indicated the President as co -consipra- 
tor.to the legal issue as to the duty to 
deliver pursuant to the subp'Dena that 
you are asking for. 

Jaworski: The only relevance, 

Mr. Justice, lies in it being i accessary 
to show, under Rule 17 (c), tlhat there 
is some relevance tothe material that 
we seek to subpoena. 

Douglas: 17 (c) presupp«t*ses the 

subpoena running against tlue party. 
The President is not a party. Me is not 
a defendant in one of these cases. 

Jaworski: That is correct, sir 1 . But 
it was also felt that it would foe neces- 
sary to show why, in order j ho prove 
this conspiracy, and in order to pro- 
vide all of the links in the conspiracy 
— it was deemed necessary to show 
that the President was name^d as an 
unindicted co-cospirator and also that 
this — - 

Douglas: I thought that was pri- 
marily just for the knowledge, infor- 
mation, of the House Judiciary Com- 
mittee. 

Jaworski: No sir. That is no<t correct, 
sir. It became very important,. .Mr. Jus- 
tice, for us to have that as a part of 
the proceeding so that we could use 
the various links in the testimony so as 
to show that hte conversations were 
such as to make one admissible as 
against a co consiprator. 

Douglas: The grand jury : sent it 
to the House committee, didn’t they? 

Jaworski: The grand jury sent 

nothing of an accusatory nature to the 
House committee, no, sir. Y|?hat the 
grand jury sent to the House /commit- 
tee was the evidence that had been ac- 
cumulated, and it very careifully ex- 
cised from it anything by w sty of the 
grand jury’s interpretation or anything 
along that line, Mr. Justice. 

inow, in its opinion and order} of May 
20, the District Court — - 

Stewart: You would be here,; Mr. Ja- 
worski, whether or not the President 
had been named as an indicted co-con- 
spirator. That simply gives you an- 
other string to your bow — isn’t that 
about it? 

Jaworski: It is true that jfo admits 

some evidence that would otherwise 
not be admissible, ■ • •. .-:>•* .. • 

Stewart: Right. But even had the 
President not been named, you would 
still have subpoenaed at least part of 
this material. 

Jaworski: There is no question about 
that. 

Stewart: And you would , still be 
here. I 

Jaworski: That is right, sir; But in 
order to present, the full picture, and 
in order to present that also is a 
part of it. . • 

The ; District Court denied the mo- 
tion to quasji and a motion to expunge 
that had also been filed. - " . ; •; / * 

White: No one. yet has ever sug- 
gested that during a criminal trial, a 



conspiracy trial, and some evidence is 
offered of an out-of-court statement, of 
someone who is alleged to be a co-con- 
spirator, that it is enougfo for .the pros- 
ecution to then show /.that the grand 
jury had named him a co-conspirator. 
Jaworski: No. 

Wliite: That will never get you over 
the— . 

Jaworski: And we don’t so contend. 
White: That was the . direction of 
your— 

Jaworski: No. This was in connection 
with the subpoenaing of 'this evidence, 
Mr. Justice. In other words this was in 
connection with, showing that we have 
the right to this evidence. . 

White: I understand that. 

Jaworski: Yes, sir. 

Burger: But you do not suggest that 
that is all you need to show, is that it? 
Jaworski: No, sir. Of cbiiirSe not. 
White: Y ou dbn’t suggest : that the 
grand jury finding is binding on the 
court- or not? ./iv..- ' • v \ 

. Jaworski: I do suggest that it makes 
a prima facie case. And I think under 
the authorities, it so does. 

Brennan: Let me understand this, 
Mr Jaworski. You don’t suggest that 
your right to. this evidence . depends 
upon the President having been named 
as an unindicted co-conspirator. 
Jaworski: No, sir. ^ ... 

Brennan: And so for the, purposes of 
our decision, we can justTay that fact 
aside, could we? \ , { ■ , / ; „ l 

Jaworski: What I was really doing in 
pointing to that— rr; ; . 

Brennan: WeU, couid we? 4 ! 

Jaworski: Yes. Primarily; it was in 
order to show a reason for . the; grand 
jury’s action. There is also before this 
court a; motion tp expunge the act of a 
grand jury; in naming the President as 
an unindicted • co-conspirator., . And. I 
was trying to lay 

entire' situation that warranted that ac- 
tion. v v v 

. . Powell : Mr. Jaworski, as I - under- 
stand your brief you go beyopd what 
you have addressed so far. I .thipk you 
say that the mere fact that the.r Presi- 
dent was named as an unindicted co- 
conspirator forecloses his claim of 
privilege, ; • 

Jaworski: Well, we certainly-— 

Powell: That is one of the points in 
your brief. 

Jaworski: We certainly make that as 
one of the points which I intend to dis- 
cuss at a later point, . v . 

Powell: That reduces him in and of 
itself to the status of any other person 
accused of a crime? 

Jaworski: I don’t say that it. fore- 
closes.. What I think we suggest is that 
it does present a situation here that 
should not make the application of ex- 
ecutive privilege appropriate. We do 
say that, , ., : . " 4,;.; 4; ' sf v. 

Marshall: But only prima facie. 
Jaworksi: Prima facie— vthat is cor- 
rect But when you get to the matter, 
Mr. Justice Powell, of balancing inter- 



ests, we do feel that tnat particular sit- 
uation is a factor that is important. 
And this is why we lay stress on it. 

The court’s order, of course, was to 
deliver the originals of all subpoeaned 
items, as well as an index and an anal- 
ysis of those items, • together with tape 
copies of those portions of the subpoe- 
naed recordings for which transcripts ; 
had been released to the public by the 
President on April 30 . ,V •; . ' ' 
this case ; presents fot review 
the action of the lower court. 

Now, may I, before I get to the juris- 
ts? ctional points, briefly state what we 

•JS*. • ■> ./< f 

consider-to be a bird’s eye view of thisa 
case: " 7 

Now enmeshed in almost 500 pagesi 
of briefs, when boiled down, this easel: 
really presents One fundamental issue: t 
who is to be the arbiter of what the i 
Constitution says? Basically, this is not 
a novel question — although the factual 
situation involved is, of course, unpre- 
cedented. 

There are corollary questions, to be 
sure. But in the end, after the rounds 
have been made, we return to face 
thesO glaring facts , that I want to 
briefly review for a final answer. 

In refusing to produce the evidence 
sought by a subpoena duces tecum in 
the criminal trial of the seven defend 
anis —r among them former aides anc 
devotees, the . President invokes th< 
provisions of the ^Constitution. Hi: 
counsel’s brief is replete with refer 
ences ter the Constitution as justifying 



his position. And in his public state- 
ments, , as we. all know, the President 
has embraced .the . Constitution as of- 
fering him support for his refusal to 
supply the subpoenaed tapes. 

Now, the President may be right in 
how he reads the Constitution. But he 
may also be wrong. And if he is wrong, 
who is there to tell him so? And if 
there is no one; then the President, of 
course, is free to pursue his course of 
erroneous interpretations. What .then 
becomes of our constitutional form of 
government? 

So when counsel for the President in 
-his brief states that this case goes to - 
the heart of our basic constitutional 
system; we agree. Because in our view, 

• this' nation^ constitutional form of 
government is in serious jeopardy if 
the President /toy: President * is to say 
thab the . Constitution means what he 
says it does, and that ‘there is no one* 
not eyen . the Supreme Court, to tell 
him otherwise. 1 

Stewart: Mr. Jaworski, the President 
went to a court. He went to the Dis- 
trict Court with his motion to quash. 
And then he filed a cross-petition here. 

He is ?ts|dng the court to say that his 
position is correct as a matter of law 
ishehbt?^ v:.-*. v 

JaWorski: He ' is Saying his position is 
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correct because he interprets the Con- 
stitution that%ky. ; : 

Stewart:- .Right. He is submitting his 
position to the Court and asking us to 
agree, with it.. He went first to the Dis- 
trict Court, and he has petitioned in 
this court. He has himself invoked the 
judicial process. And he has submitted 
to it. . 

Jaworski: Well, that not entirely 
correct, Mr. Justice. . 

Stewart: Didn’t he file a motion to 
quash the subpoenaes in the District 
Court of the United States? 

Jaworski: Shy he has also taken the 
position that we have no standing in 
this court to have this issue heard. 

Stewart: As a matter of law — he is 
making that argument to a court; that 
as a. matter of constitutional law he is 
correct. ' . . ■ . . 

Ja\yorski:>So that of course this 
court couid then not pass upon the 
constitutional question of how he in- 
terprets the Constitution, if his posi- 
tion were correct. But I — 

Stewart: As a matter of law — his 
position is that he is the sole judge. 
And he is asking this court to agree 
with that proposition, as a matter of 
constitutional law.. 

Jaworski: What I am saying is that if 
he is the sole... judge,, and. if he is to be 
considered the sole judge, and he is in 
error in - his interpretation, then he 
goes on being in error in his interpre- 
tation.. n'vf..': . , , . 

Stewart: .. Then this court will tell 
him. so. That .is what this case is about, 
isn’t, it? •. 

Jaworski: Well, that is what 1 think 
the case is about, yes, sir. ' ’ 

Burger: He is submitting himself to 

the judicial process in the same sense 
that you are, is that not so, Mr. 
Jaworski? 

Jaworski: Well, I can’t — 

Burger: You take one position and 
he takes another. 

Jaworski: Well, Mr. Chief Justice, in 
my view, frankly, it is a position where 
he says the Constitution says this, 
“and nobody is going to tell me what 
the Constitution says.” Because up to 
this point he says that he and he alone 
is the proper one to interpret the Con- 
stitution. Now, there is no way to es- 
cape that. Because the briefs definitely 
point that out, time after time. 

Burger: I think this matter may be 
one of semantics. Each of you is taking 
i a different position on the basic ques- 
3 tion, and each of you is submitting for 
s a decision to this court. 

Jaworski: That may be, sir. 

I Douglas: Well, we start with a Con- 



stitution that does not contain the 
words “executive privilege” is that 
right? 

Jaworski: That is right, sir. 

Douglas: So why don’t we go on 
from there? . 

Jaworski: All right, sir. That is a 
very good beginning point. But of 
course there are other things that need 
to be discussed inasmuch as they have 
been raised. 

Burger: Perhaps we can further nar- 
i ow the area if, as I take it from your 
briefs, you do emphasize there is no. 
claim here of typical military secrets, 
or diplomatic secrets, or what in the 
Burr case were referred to as state se- 
crets. None of those things are in this 
case, is that right? 

Jaworski: That is correct, sir. And 
we do point to the authorities to show 
that there is a difference in the situa- 
tion here. I do think that it is proper 
as much as I regret to have to do it, to 
point out that the President’s interpre- 
tation of what his action should be in 
this particular set of circumstances is 
one that really requires judicial inter- 
vention perhaps moreso than a normal 
one would. I think that we realize that 
there is at. stake the matter of the sup- 
plying of evidence that relates to two 
former close aides and devotees. I 
think we are aware of the fact that the 
President has publicly stated that he 
believed that these two aides of his 
Mr. Haldeman and Mr. Ehrlichman 
would come out all right in the end. 
Added to that the. fact that the Presi- 
dent has a sensitivity of his own in- 
volvement, is also a matter that calls 
for the exercise of the question to 
wiueh Mr. Justice Douglas alluded as 
one that is somewhat unusual. 

Turning now to, jurisdiction — be- 
f ore the court are the two questions of 
statutory jurisdiction the court di- 
rected the parties to brief and 

*\*. N° w > if there are no further 
questions on the matter of statutory 
jurisdiction, I would like to pass to the 
intra-executive dispute. 

. F 5?*\^ e recognize, of course, that 
jurisdiction cannot be waived, and 
nothing that is presented here is with 
the idea of suggesting even remotely 
tnat there is any waiver with respect 
to the question of jurisdiction. But we 
do say that the contention that there is 
an intra-executive dispute and for that 
reason this court cannot pass upon 
these questions is not sound. 

Before discussing the cases, how- 
ever, I think it would be appropriate 
for us to undertake to place this in the 
right perspective. 

Let me say first that we stand upon 
two bases: first, that actually the or- 
ders that were entered creating the Of- 
fice of the Special Prosecutor and de- 
lineating his authority, even the origi- 
nal order at the time that my predeces- 
sor was acting as special prosecutor, 
had the force and effect of law. We 
also point to the fact that the arrange- 



ment made itself with the acting At- 
torney General that I made, if I may 
point to it— and one reason I have no 
reticence in discussing the facts is be- 
cause the facts are undisputed. There 
has been no dispute raised as to just 
what actually transpired. 

The situation is one of the arrange- 
ment itself, which the acting Attorney 
General points to, with respect to the 
matter of independence having been 
discussed by him with the President— 
thus meaning that the President him- 
self had approved the setting up of 
this particular office, and the rights 
and the responsibilities that it has un- 
der the charter. 

We set this out in the appendix, of 
course, pointing precisely to what the 
authority and the responsibilities and 
the obligations of the special prosecu- 
tors are. One of the express duties that 
is delegated to the special prosecutor 
is that he shall have full authority for 
investigating and prosecuting — among 
others — allegations involving the Pres- 
ident. And the delegation of authority 
expressly stated in particular the spe- 
cial prosecutor shall have full author- 
ity to determine whether or not to con- 
test the assertion of executive privi- 
lege, or any other testimony of privi- 
lege. 

Now, in the instance of my appoint- 
ment, unlike the appointment that had 
been made prior thereto, there was an 
amended order, and it referred to as- 
surances given by the President to the 
Attorney General that the President 
will not exercise his constitutional 
powers to effect the discharge of the 
special prosecutor, or to limit the inde- 
pendence that he is hereby given. And 
that he will not be removed from his 
duties except for extraordinary impro* 
pnety on his part, and without the 
President first consulting the majority 
and minority leaders and the chairman 
and ranking minority members of the 
Judiciary committees of the Senate 
and House of Representatives, in as- 
certaining that their consensus is in 
accord with the proposed action. And 
then, that the jurisdiction of the spe- 
cial prosecutor will not be limited 
without the President first consulting 
with such members of Congress and 
ascertaining that their consensus is in 
accord with his proposed action. 

Now, at the time— 

Blackman: What does “consensus” 
mean — unanimous? 

Jaworski: „No, sir. It has been inter- 
preted by the acting Attorney General 
in conversations as meaning six of 
eight. 

Blackman: I take it when you make 
reference to this, you are in effect sug- 
gesting that your position is certainly 
different than if a United States Attor- 
ney were prosecuting this case. 

Jaworski: That is correct, sir. I think 
we have what might be termed a quasi- 
independent status, where there were 
delegated to this particular office per- 
formance of certain functions. And 



there is no reason why the President 
could not have delegated those to us. 

As a matter of fact — 

Brennan: Mr. Jaworski — quasi-inde- 
pendent in the sense of an agency? 

Jaworski: Yes, sir. For instance, the 
comptroller of the currency — he has a 
status somewhat similar to that. And 
we know that there are suits brought 
between the Department of Justice 
and the Comptroller . . . 

Jaworski: Now, I should say that 
it is interesting when the case of 
Nixon vs. Sirica was before the Court 
of Appeals, Professor Charles Alan 
Wright, who was then arguing that 
case, and who was not on the original 
brief, but I observe was on the reply 
brief filed on behalf of the President 

— at that time argued with respect to 
the particular Office of the Special 
Prosecutor: “Now, in. this instance we 
have a division of function within the 
Executive in that my friend Mr Cox” 

— referring to Archibald Cox — “has 
been given absolute independence. It 
is for him to decide whom he will seek 
to indict. It is for him to decide to 
whom he will give immunity ...” a de- 
cision that would ordinarily be made 
at the level of the Attorney General or 
in an important enough case at the 
level of the President. 

But the President’s present counsel 

in his motion to quash, as he does here 
—except the words here are different, 
but the effect is the same — is con- 
tending to the court that the President 
has the right to determine who, when 
and with what information individuals 
shall be prosecuted. 

Stewart: Well, Nixon against Sirica 
was different in that the parties there 
were the grand jury on the one hand, 
represented, to be sure, by the special 
prosecutor — the grand jury, which is 
an adjunct of the judicial branch of 
government, on the, one hand — and 
the Chief Executive, on the other. And 
here, now that an indictment has been 
returned, the two parties are both 
members of the executive branch. Isn’t 
that correct — that there is that 
difference? 

Jaworski: Yes, sir, that is correct. 
But I don’t think it is a distinction as 
to the substance. 

Stewartr You are a member — 
you are the United States — the peo- 
ple of the United States, .who . you rep- 
resent. You are not a member of the ju- V 
dicial branch, unlike the grand jury in 
Nixon against Sirica — you are a mem- * 
her of the executive branch of govern- 
ment, are you not? 

Jaworski: That is correct, sir, yes. 

Stewart: There, is that difference. 

Jaworski:. There is that difference, 
yes. 

Stewart: And it might be a cru- 
cial difference, might it not? 

Jaworski: But I don’t think the 
description to which I pointed as to 
the independent status of the [special 
prosecutor] would be any different in 



the Sirica case than it would be in this 
case. And I was merely — 

Stewart: No — you are if any- 
thing more independent than Mr. Cox 
was under the regulations. 

Jaworski: That is correct, sir. 

Stewart: But that doesn’t really 
go to the question that I am raising. 

Jaworski: Yes, sir. I realize that. 

Now, may I, however, indicate very 
briefly — and I know this is an impor- 
tant question — but I do feel that the 
facts ought to be before the court in 
detail indicate just what did tran- 
spire with respect to how these partic- 
ular regulations, this order, was inter- 
preted by the President’s acting Attor- 
ney General, and also by the Attorney 
General-designate, and also by the 
President himself, and by the Presi- 
dent’s chief of staff, Gen. Haig. 

Mr. Bork, in hearings at a time 
when Congress was pressing the bill of 
an independent special prosecutor, tes- 
tified that, “Although it is anticipated 
that Mr. Jaworski will receive coopera- 
tion from the White House in getting 
any evidence he feels he needs to con- 
duct investigations and prosecutions, it 
is clear and understood on all sides 
that he has the power to use judicial 
processes to pursue evidence if disar 
greements should develop.” . 

. - . Then he further said: “I under- 
stand and it is clear to me that Mr. Ja- 
worski can go to court and test 
out . . .’’and these are the important 
words — “and test out any refusal to 
produce documents on the grounds of 
confidentiality.” And Attorney General 
Saxbe, then a designate, who was also 
present at the time that this matter 
was discussed, and at the time that I 
accepted the responsibilities, testified 
that I had the right to contest an asser- 
tion of executive privilege and stated 
that I can go to court at any time to 
determine that. 

Now, the President himself, as we 
point out in. our brief, in announcing 
the appointment of a new independent 
pioseeutor, stated to the nation that he 
had no greater interest than to see 
that the new special prosecutor had 
the cooperation from the executive 
branch and the independence that he 
needs to bring about that conclusion of 
the Watergate investigation. 

The President’s chief of staff at the 
time that this appointment was ac- 
cepted, and at the time that the new 
regulations were then drafted by the 
acting Attorney General, had assured 
me — and this is a part of the record 
because a letter was written at the re- 
° f . Senator Hugh Scott to the 
House as a result of discussions 
that he had with Gen. Haig, in which I 
sent a copy of the testimony that I had 
given to the congressional committees 
to the White House so it would be 
fully aware of it and the receipt of it 
was acknowledged without any change 
m the testimony. 

So I had been assured of the right to 
judicial process by him after he had 



reviewed the matter with the presi- 
dent and came and told me that I 
J °H I< ? have the right to take the Presi- 
kev wnr C r rt ’ a i 1 l d that these were the 

* ey ^ ds ln thls arrangement and 

'of rn ngIlt Yu Uld . not be questioned. 
Of course, this independence that 
was given to the special prosecutor ac- 

S Ind b f Ut r an 6Ch / 0f p3££ 

sav sn ‘ d f i be permitted to 

after whit 0nIy basis on which, 

alter what had occurred, and a oredp- 

cessor had been discharged — it was 

nrnj^f basis 1 °n which the special 
prosecutor could have felt that he 

rwl ha 7 e COme in and serve and urn 
ctertake t° perform these functions. 

th % “ important, I think, to observe 
hrfpf eounsd for the President, in his 
16 ^ by acce P tl ng the proposition that 
the President and the Attorney Gem 
ff a * + - can legate certain executive 
f ' n ^°ns to subordinate officers im 
&£**“»' we thtaS 
laity of the regulations del eeatincr 
prosecutorial powers to the spe S 
prosecutor. special 

The regulations specifically provide 
f yo ” wil l notice from the aJpendTx 
and we have set them out — the At 
torney General will not countermand 
or interfere with the Special Pnsecn- 

™‘ is » 

powers preclude the courts from enter 
taming this action because it is the ex- 
clusive prerogative of the executive 
branch, not the judiciary, to determine 
whom to prosecute, on what charges 
and with what evidence, we think 
misses the point. 

What has evolved from the regula- 
tions in our view is a prosecutorial 
force with certain exclusive responsi- 
bilities. And this is why I say that to 
some degree it could be described as a 
quasi-independent agency. 

See TEXT, Al3, Col. 1 



TEXT, From A12 

It is not unlike, our situation is, the 
case we alluded to a few minutes ago 
decided by the court just a week or so 
ago. It is not unlike the case of the 
Secretary of Agriculture, vs. the United 
States. This isn’t the first time that 
there has been an action brought by 
one member of the executive branch 
against another official in the execu- 
tive branch. And we refer to the these 
cases in our briefs in detail. 

Now, I want to make it clear that the 
President at no point of course dele- 
gated to the special prosecutor the ex- 
clusive right to pass on the question of 
executive privilege or any other privi- 
lege — attorney/client privilege, or 
any other testimonial privilege. What 
we are merely saying is that we have 
the clear right to test it in this court. 
And this is on what we stand. . . . 

Passing to the merits, we would say 



if there is any one principle oi law 
that Marbury vs. Madison decides is 
that it is up to the court to say what 
the law is. And almost to the point of 
redundancy, but necessary because it 
was a landmark decision, Chief Justice 
Marshall reasoned we think with clar- 
ity and emphasis that it is emphati- 
cally the province and the duty of the 
judicial department to say what the 
law is. And this court, of course, 
through the years has reaffirmed, con- 
► sistently applied that rule. It has done 
it in a number of cases — in Powell v. 
McCormack, in the Youngstown Steel 
seizure case, in Doe v. McMillan, and a 
footnote, I think a very important one, 
appears in that opinion, when Mr. Jus- 
tice White pointed out that, “While an 
inquiry such as involved in the present 
case, because it involves two coordi- 
nate branches of government, must 
necessarily have separation of power 
implications, the separation of powers 
doctrine has not prevented this court 
from reviewing acts of Congress, even 
when, it is pointed out, the executive 
branch is also involved.” 

Now, there are a number of cases 
that speak to that. I think one of the 
cases that perhaps went into greater 
detail, and also points out quite a dis- 
tinguishing feature, is the Gravel case; 
whereas in the Gravel case the court 
did hold that it was appropriate to go 
into certain matters where privilege 
had been exercised on the part of a 
senator on behalf of his aide. 

There are two things that I believe 
clearly help us in that decision, and 
also other decisions as far as the ques- 
tions here involved. One is that the 
speech or debate clause is in the 
Constitution; it is written in there. 
And this is what was invoked. I don’t 
find anything written in the Constitu- 
tion, and nothing has been pointed, 
that is a writing * in the Constitution 
that relates to the right of the exercise 
of executive privilege on the part of 
the President. j\ 

Another very important thing that is 
pointed out in that case is that it did 
involve an examination into wrong-do- 
ing on the part of those who were 
seeking to invoke the privilege. 

Brennan: Is the term “executive 
privilege” an ancient one? . . . 

Jaworski: It has been used over a pe- 
riod of time. How ancient, Mr. Justice 
* Brennan, I am not in a position to say. 
But certainly it has been one that has 
been used over the years. But it is not 
one that I find any basis for in the 
Constitution. 

Stewart: Are you now arguing that 
there is no such thing as executive 
privilege? 

Jaworski: No, sir. . 

Stewart: I didn’t think so. > 

Jaworski: No, sir. Because T say 
there is no basis for it in the Constitu- 
tion. 

Stewart: You Qiink if anything it’s a 
common law privilege? Is that your 
point? 

Jaworski: Yes, sir. And it has been 



traditionally recognized ana appropri- 
ately so in a number of cases as we see 
it. We do not think it is an appropriate 
one in this case. But we certainly do 
not for a moment feel that it has any 
constitutional base. 

Burger: In Scheuer against Rhodes 
[Kent State case] I thought we held 
that there is a common law privilege 
in the executives dealing at the state 
level, but that it is a qualified privi- 
lege, is that no so? 

Jaworski: Yes, Mr. Chief Justice, 
that is exactly the point. This court 
has examined a number of situations. 
And in some situations, as I think was 
pointed out earlier, where military se- 
crets and such as that were involved, 
or national secrets of great impor- 
tance, the court has taken a good, 
close look, and has upheld privilege.’ 
But ... 

Burger: When you say it has taken a 
good, close look— without looking at 
the evidence sometimes; taken a good 
close look at the claim and the basis of 
the claim, is that what you mean? 

Jaworski: That is what I mean, yes 
sir. 

Marshall: Didn’t this court say that 
it did have constitutional overtones? 

Jaworski: It said it had constitu^ 
tional overtones. And I don’t know in 
what case it may have been used 
But . . . 

Stewart: That was in the Court of 
Claims, I think. / 

Jaworski: Yes, sir. But it certainly 
has never placed it in the Constitution 
so far as I am aware of, and Presi- 
dent s counsel who have carefully ex- 
amined the authorities 
Powell: Is it your view that there 
are no influences to be derived from 
the doctrine of separation of powers’ 
Are you saying this is purely an evi- 
dentiary privilege? 

Jawoski: That the privilege as rec- 
ognized judicially may have been tied 
into a separation of powers doctrine 
we don’t deny. What we say is that the 
separation of powers doctrine in the 
exercise of and calling for executive 
privilege has not been applied in a 
number of instances involving both 
Congress and involving also the execu- 
tive — despite the fact that even in the 
congressional situations the speech 
and debate clause is there. 

What I am saying is that the separa- 
tion of powers doctrine, as was pointed 
to in the Doe V. McMillen case has not 
been permitted to stand in the way of 
this court examining it from a stand- 
point of whether the executives privi- 
lege should be permitted or not. 

Powell: In Reynolds the court ended 
up treating the assertion of privilege 



there as an evidentiary privilege but it 
did allude to the fact that there was a 
constitutional question,, and it said the 
court wasn’t reaching it, as I— 
Jaworski: On the issue of execu- 
tive privilege, I should point out here it 
is a very narrow one. And I think it is 
important that we bear this in mind. It 
doesn’t involve a very large or broad 
privilege rights. What it really narrows 
down to is somewhat simple but very 
important issue in the administration 
of criminal justice, and that is whether 
the President, in a pending prosecu- 
tion, can withhold material evidence, 
from the court, merely on his assertion 
that the evidence involves confidential 
communications. And this is what it re- 
ally gets down to. 

We know that there are sovereign 
perogatives to protect the confidential- 
ity necessary to carry out refsponsibili- 
ties in the fields of international rela- 
tions and rational defense that are not 
here involved. And there is no claim of 
any state secrets or that disclosure will 
have dire effect on the nation or its 
people. 

Actually, I think when we get to 
weighing the nondisclosure as against 
disclosure, and I think when we begin 
to weigh the balance of interests, it 
would ,seem to me that the balance 
clearly lies in favor of a disclosure in a 
situation such as the circumstances 
here. 

Of course — t 

Douglas: That certainly would not 
be true if a case of the Fifth Amend- 
ment were involved. But that is not 
present here. 

Jaworski; Not present, Mr. Justice 
Douglas. And there is no question but 
what the Fifth Amendment is very 
plainly written out in the Constitution 
and is invoked as a clear constitutional 
privilege. 

I think that it would be of help if I 
may point out to the court that there is 
an excellent article that we have allud- 
ed to in our briefs by Professor Barger 
that appears in the Yale Law Journal, 
which discusses the Aaron Burr case at 
length, and also other cases that have 
been pointed to since the time of that 
case. And if I may just say, very 
briefly, that summarizes the situation 
by saying that the heart of Marshall’s 
opinion was justly summarized by the 
Court of Appeals in the Nixon v. Sirica 
case, in a tapes case that we have 
talked about. “The court was to show 
respect for the President’s reason, but 
the ultimate decision remained with 
the court.” And we are not suggesting 
for a moment here that the matter of 
executive privilege should not be 
looked into. It deserves to be tested. It 
should be tested. And we urge that it 
be tested. But the ultimate decision is 
not one of saying that it is absolute, it 
rests in the Constitution, that it 
doesn’t entitle anyone, it doesn’t au- 
thorize anyone, it doesn’t even author- 
ize this court to look into it— because 



if the courts are the ultimate interpret- 
ers of the Constitution and can re- 
strain Congress to operate within con- 
stitutional bounds, they certainly 
shouldn’t be empowered any less to 
measure presidential claims of consti- 
tutional powers. 

I wanted briefly to make mention of 
the question that had been raised by 
counsel for the President that involves 
a motion to expunge the finding of the 
grand jury’s action that the President 
is to be named as an unindicted co-con- 
spirator along with a number of others 
when the pretrial proceedings are 
gone into and a bill of particulars is 
being filed. 

And I say that the grand jury’s find- 
ing, painful as it is, I think on the part 
of the court, must be considered as be- 
ing valid and sufficient to show prima 
facie— it is sufficient to show prima fa- 
cie that the President was involved in 
the proceedings in the course and in 



the continuation of the particular con- 
spiracy that was charged. 

Burger: Well, is that the issue, Mr. 
Jaworski, or is the issue whether there 
can be a collateral attack? 

Jaworski: That is also another issue. 
But. I merely wanted to point out 
that I believe that this court would not 
go into the grand jury’s findings. But 
it’s a prima facie matter. And that this 
court would not go into it for the pur- 
pose of determining a matter of that 
kind. 

White: I thought we had put that is- 
sue aside. I just don’t understand what 
the relevance of that is to this case. 
Jaworski: Well, I have to agree with 
* you— neither do I see what the rele- 
vance is of the matter of saying— there 
is another argument advanced here, 
and that is that the President can’t be 
indicted. And I don’t know what the 
relevance of it is in this case, either, 
very frankly, because it is not before 
the court. And yet the argument is 
made, and many pages of briefs are de- 
voted to it. 

Brennan: I am just wondering, Mr. 
Jaworski, why you aren’t content it is 
irrelevant without taking on the 
right— 

Jaworksi: This is why I skipped tha 
argument with respect to the matter of 
whether he could be indicted or not — 
inasmuch as this question had been 
raised and briefed and a motion exists 
before the court— I have to agree it is 
not relevant. But it is a part of the 
case, and that is the only reason I al- 
luded to it. And I have no interest in 
spending much time on it. 

Stewart: Except part of the grounds 
on which you rest in subpoening this 
material is the fact that the President 
has himself been named as a co-con- 
spirator, an indicted one. That’s true 
isn’t it? That is part of the grounds on 
which you rest in subpoenaing this ma- 
terial. And the response to that is that 
the President cannot constitutionally 



w I ! d fu umnd icted co-conspira- 
tor So to that extent it is in this case 
—the question is in this case 
Jaworski: I don’t think it is a matter 
hat, very frankly, has any particular 
basis to it, because I don’t see how this 
court could be asked to substitute its 
judgment for that of a grand jury 
Stewart: Well, that is somethin? 
quite different again— whether or not 
^ ® r€ wa ® sufficient evidence before 
the grand jury to justify the grand 
jury in naming the President. That is 
quite different, and, as the Chief Jus- 
tice suggested, a collateral issue 
Jaworski: That is right. 

Bu l the issue of whether or 
bena^ffla r ^ Sldent Can constitutionally 
be named by a grand jury as a co-eon- 
spirator, even though an unindicted 
one, is a lteast tangentially before us 
Because itis the fact that he has been 
« by th , e grand jury that is part 
of the grounds and part of the founda- 
tion upon which you have based your 
subpoena duces tecum your 

Jaworski: Not only that. I think it 
has been pinpointed in our view in ma- 
teriality because it does relate to 
question of the proof that we are seek- 
ng, the relevance of the proof that wp 
are seeking. And this gets into nf 
course, a discussion of matters thatar** 

w. arsh ^. : And 80 1 don’t see how we 
w? + , anyth i ng to do with whether they 

• • r believe with the per- 
mission of the court, unless there are 
further questions, I will reserve tho 
rest of the time to close the 

Burger: Mr. St. Clair. ' 

bers^hl^ Z hiet Jukice and me m- 
oeis of the Court my learned brother 

has approached this case, I think, from 

the traditional point of view 

namely, this is an attempt By a special 



prosecutor to obtain what he thinks is 
desirable evidence in a criminal prose- 
cution that he has the responsibility 
for. Not once, however, have I heard 
him mention what I think is really in- 
volved, at least in significant part, and 
that is the co-pendency bf impeach- 
ment proceedings before the House of 
Representatives, and the. realistic |u- . 
sion that has taken place with respect 
to these two proceedings, and the 
promise of continued fusion, as I un- 
derstand my brother’s position. 

May I quote from page — 

Douglas; Well, those are none of our 
problems, are they? 

St. Clair: I think, sir, they really are* 
First, by way of factual— 

Douglas: The sole authority to im- 
peach is in the House. 

St. Clair: That is correct. 

Douglas; The sole authority- to try is 
in the Senate. 

St. Clair: Right. And the court shall 



not be used to implement or aia mat 
process, which is what is happening 
m this case. This case wouldn’t be here 
on July 8 — 



Marshall: Just how is this done? 
How does this case implement that? 



St. Clair: I would like to review 
some of the facts for you in this re- 
gard. 

Marshall: Which are in the record? 
St. Clair: Yes. My brother has men- 
tioned them to you-. 

Marshall: But are they in the 

record? 

St Clair: Yes, sir. 

Douglas: Well, if we are just an ad- 
junct of the House Judiciary Commit- 
tee, this case should be dismissed as 
improvidently granted, shouldn’t it? 

St. Clair: Exactly right, sir. Not only 
that, it makes the case unjusticiable, at 
least. 

Marshall: Then the District Court’s 
decision stands. Is that what you want? 

St. Clair: No. The case should be dis- 
missed, sir. 

Marshall: If we dismiss as improvi- 
dently granted, I submit that the Dis- 
trict Court’s judgment would stand. 

St. Clair: Then I would retract what 
I said. This case should be dismissed 
Stewart; The case would be on* ap- 
peal in the Court of Appeals. 

Burger: Are you now talking about 
the by-passing of the Court of 
Appeals? 

St. Clair: No, sir. I am talking about 
the proceeding before the District 
Court, through the Court of Appeals, 
to this court. 

Burger: If we discussed this appeal 
as improvidently granted, it would ’ go 
back to the Court of Appeals. 

St. Clair: Well, as I say, I think this 
case should be dismissed—period. 

Burger: No. Really what yoii mean is 
you think that the order of Judge Sir^ 
ica should be vacated and set aside. 

St. Clair: That is right, sir. 0 
Brennan: That is quite different 
from dismissing the case. 

St. Clair: I agree. 

Douglas: That’s deciding it on the 
merits. 

St. Clair: That’s right. That is what I 
am trying to get across to’ this court 
perhaps unartfully— this case should 
be disposed of, be it by vacating the 
order below or not. In any event, it Is 
improper in our view that this case 
should be heard in the. context it is 
now being heard. We wouldn’t be here 

on July 8, before a cfowded courtroom 
if it was not recognized generally — 
Douglas: It is a political question 
here, and it was a political question in 
the fijstrict Court. 

St Clair: Exactly; And therefore it is 
a hbnjusticiable issue in this and in 
the District Court. What has happened 
in this case is — 

Douglas: Did you argue that to the 



District judge? 

St Glair: I believe we argued the 
non justiciability argument, yes, sir. I 
know we did. But— 

Marshall: Your position is that the 
issuance of a subpoena duces tecum is 
not a justiciable issue. 

. St Clair: In this context at this time, 
sir.- What has happened is this. 

' As you know, on Feb. 24 a grand 
jury secretly named the President 
Among others as an unindicted co-con- 
spirator. That fact was not made 
kUown. On March 1 an indictment was 
returned against a number of the Pres- 
ident s chief aides. Coincident with 
that, and in an open courtroom, the as- 
sistant prosecutor — special prospecu- 
tor, handed up to the judge a bag, to- 
gether with a sealed letter, requesting 
that this material be sent over to the 
HottseVef Representatives. The Presi- 
dent took no position regarding that 
proposal, because he considered it to 
be probably appropriate, under the be- 
lief that there was nothing accusatory 
in that material. Judge Sirica himself 
reviewed the material, found nothing 
accusatory, and said it would therefore 
be quite appropriate to send this mate- 
rial to the House of Representatives— 
not realizing and not knowing that the 
special prosecutor had previously ob- 
tauied a secret charge against the 
President and others, which was defi- 
nitely accusatory. 

Stewart: But that, as I understand it 
was not among -the material that was 
?u n y to the grand Jury. At least 
what I understood Mr. Jaworski 
to tell us this morning. 

. St * CJair.* The material that was 
the grand jury. 
Stewart: Now, just a moment. I under- 

Mf, iP: Jaworski to tell us this 
morning vepr unambiguously and ex- 
plicitly, that the fact that the Presi- 
dent was named as an unindicted co- 
cmnsphrtitor was not conveyed to the 

*° Honse of 

St. Clair: No, it was not. The mate- 
na *. T? s sent to the House of Repre- 
sentatives in the belief that it was non- 

™ ■ 

Stewart: Exactly. And that is what 
Mr. Jaworski has represnted again to 
mormng ’ was the fact of the 

matter. 

Mir - Jaworski had available 
to hlni, unknown to the Judge, and un- 
to counsel for the President, a 
* indlctment naming the Presi- 
dent as a co-conspirator. The accusa- 
tory part followed laW. 

Stewart: Followed in what form? 

St. Clair: By a newspaper leak. 
Stewart: It wasn’t sent from the 
court over to the House. 

St- Clair: It didn’t have to be. All 
1 - Jl a(3 to do was read the newspa- 
^lL.^? erc no question about it. 
Atttf- therefore I say this case has to be 
viewed realistically in the context that 
it xs now being heard. 

Burfiref: I am not sure— perhaps you 



can help me— are you suggesting that 
there was some duty on the part of the 
special prosecutor to disclose to the 
District judge that there was this se- 
cret indictment before the judge 
passed on whether the material should 
be sent to the House? 

St. Clair: I think it would have been 
quite appropriate, because the judge’s 
decision was based on the proposition 
there was nothing accusatory ; that un- 
der the circumstances absolute fair- 



ness was appropriate and" required in- 
sofar as the President was concerned. 
No one could argue that the indict- 
ment as a co-conspirator, naming him 
as a co-conspirator, does anything but 
impair the President's position before 
the Hduse of Representatives. That 
should in my judgement, have been 
made known to the judge. I don’t know 
what he would have done under those 
circumstances. Ips decision was based 
solidly on the proposition there was 
nothing accusatory in the material. 

Now, my brother says in his brief 
that his marterial he now. seeks of 
course will be available to the House 
committee and will be used to deter- 
mine whether or not the President 
should be impeached. So this fusion is 
going to continue. And under the Con- 
stitution, as we view it, only the legis- 
lature ha& the right to conduct im- 
peachment proceedings. The courts 
have been, from the history involved 
and from the language of the provi- 
sions, excluded from that function. 
And yet the special prosecutor is draw- 
ing the court into those proceedings, 
inevitably, and inexorably. 

No, one could stand here and argue 
with any candor that a decision of this 
court would have no impact whatso- 
ever on the pending inquiry before the 
House of Representatives concerning 

the impeachment of the President 

Stewart: . . .You are saying that 
the courts, as I understand it, have to 
stop dead in their tracks from doing 
their ordinary business in any matter 
involving even tangentially the Presi- 
dent of the United States if, as and 
when* a committee of the House of 
Representatives is investigating im- 
peachment. 

St. Clair: No, Justice Stewart, I 
am not. The subject matter of these 
two matters is the same subject mat- 
ter. 

Burger: Seven people have been 
indicted, six of whom remain under in- 
dictment. A trial is scheduled for next 
September 9. 

St. Glair: Right. 

Burger: The prosecutor is prepar- 
ing for that trial. He is trying under 
Rule 17 of the^Federal Rules of Crimi- 



nal Procedure to adduce matters to be 
used in evidence at that trial. You say 
that cannot, go forward because of 
some tangential effect, or you say a di- 
rect effect, upon some other matter go- 
ing on in another branch of the gov- 
ernment. 

St. Clair: I say it should not go 
forward at this time at the very least 
because the subject matter being in- 
quired or in large measure before the 
House committee is exactly the same 
subject matter being involved in this 
argument — namely, should the Presi- 
dent produce the tapes. 

Marshall: What in those tapes in- 
volves the impeachment proceedings? 
St Clair: Pardon? 

Marshall:, What in any of these! 
tapes is involved ip the impeachment 
proceeding? 

St. Glair: Wen, if Your Honor 
please, the House of Representatives 
has subpoeaned — 

Marshall: I don’t know what is in 
the tapes. I asume you do. 

St. Clair: No, I don’t. 

Marshall: You don’t know, either* 
well, how do you know that they are 
subject to executive privilege’ 

St. Clair: Well, I do know that 
there is a preliminary showing that 
they are conversations between the 
President and his close aides. 

Marshall: Regardless of what it is? 

St. Clair: Regardless of what it is. 
-Lhey may involve a number of sub- 
jects. 

Marshall: -But you don't know 
Burger: Does not the Special Pros- 
ecutor claim that the subject matter 1 is 
the same? 

St. Clair:' He claims that, but he 
has no way of showing it in fact, he 
says it is only probable or likely. He 

Sf® ?° showin S that they in 

fact involve the subject of Watergate. 

bv^hi? 13 ^ claim is honored . 

b 7 ttu ® court > aI1 that would happen is 
W0Uld ?° t0 dodge Sirica 
simJ W 6Xami “ e 111 camera, I as- 

St. Clair: I presume that is so. 

to ^° UW , then be ma de available 
to the special prosecutor, the special 
prosecutor says this of course would 

nrol b ^ 0mp part of the impeachment 
proceedings, and there we are ... 

fi£ ir; The point 1 want to make 
the ?fme subject matter is inex- 
orably involved in both proceedings 
now proceeding at the same time. Arid 

Hon “ . 

Marshall: Why were you willing to 
give up 20-some of them? 

St. Clair: That is a very good ques- 
tion, ana 1 would like to answer it. The 
decisions that are made in the im- 
peachment. proceedings, Justice Mar- 
snail, are essentially political deci- 
■ sions. , . "M 

Marshall: I’m talking about this 
Case. You say he will give up 20 of 
them in this case. 
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St. Clair: Yes, we will — because they 
have already been made public. 

Marshall: The tapes, or 

transcriptions? 

St. Claif: As soon as the judge ap- 
proves some method of validating the 
accuracy df these tapes, they can have 
the tapes. But you have to understand, 
the tape is a part of a reel. A reel may 
cover a dozen conversations So there 
is a mechanical problem of trying to - 
validate orl be sure that this is correct. 
But it is only a mechanical problem. 
Once that is solved, subject to the ap- 
proval of the judge below, they have 
the availability of that. 

Marshall: Are the tapes that you are, 
willing to release be valuable to the 
Watergate 'committee in Congress? 

St. Clair: We think so. That is why 
we made them available. v J . 

Marshall: I thought you said you 
didn’t want them to have any tapes. 

St. Clair* No, sir. 

Marshall: That this wais merely a 
way of getting stuff over to them. But 
you are goihg to give them some. 

St. Clair: I say this. I say the Presi- 
dent should decide as a political mat* 
ter what should be made available to 
the House. 

Marshall: Oh. 

St. Clair: That the court ought not to 
be drawn into that decision. 

Marshall: And that’s final Nobody 
can do anything about it. ; 

St. Clair: The House takes a dif- 
ferent view. The House has subpoe- 
naed something in the neighborhood of 
145 tapes. And that is a political deci- 
sion. 

Marshall* So that the House can 
get them, t?he President can get them, 
and the only people I know that cam 
not get them is the courts. 

St. Clair: The President has n 
honored f any of the subpoenas oth» * 
than the first one issued by the House 
So that thqre is a dispute in the Bbuse 
now between the President and the 
Committee on the Judiciary. It is es- 
sentially a . political dispute. It is a dis- 
pute that , this court ought not be 
drawn into. And the result of a deci- 
sion in this case would inexorably re* 
suit in being brought into it. 

Brennan: You have not convinced " 
me that w ; e are drawn into it by decid- % 
ing this case. How are we drawn into 
the impeachment proceedings by de- 
ciding this case? 

St. Clair: The impact of a decision 
in this case undeniably, Mr. Justice y 
Brennan, in my view, cannot have — 
will not be overlooked. r &iif 

Brennan: Any decision of this 

court has ripples. * 

St. Clair: I think it would be aji 
inappropriate thing to do at this time 
because there is pending — 

Brennan: Well, that’s a different - 
thing. You’ve been arguing we have 
absolutely no authority constitution- ? 
ally to decide this case. 



St. Clair: I will argue that in a 
moment. But I am arguing now only 
that you should not. I am arguing now 
sir, only that you should not — be- 
cause it would involve this court inex- 
orably in a political process which has 
been determined by the Constitution 
to be solely the function of the legisla- 
tive branch. And it cannot be that the 
impact of this Court’s decision in this 
matter, which is one of the principal 
matters now pending before the 
House, would be overlooked. It would 
certainly as a matter of realistic fact 
have a significant impact . . . 

Burger: Have you at any time tend- 
ered or proferred a statement that a 
particular tape from eighteen minutes 
after eleven until three o’clock that af- 
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teriioon, including the lunch hour, in- 
cluded a conference with the Secretary 
of State, the Secretary of Defense and 
someone else having to do with totally 
unrelated matters. Has that kind of a 
tender been made? 

St. Clair: No. We simply published 
the portion of that conversation which 
does not relate to that with the nota- 
tion that a portion had been left out. 

Burger: 'But ho explanation of why it 
is left out. 

St. Clair: It was left out because it 
did not involve presidential action as it 
related to Watergate, or something to 
that effect. We did not disclose the 
substance of that left-out material. 



Burger: Is there any particular rea- 
son why at least the identity of the 
conferees could not be made — 

St. Clair: There might well be such a 
reason. My proffer to my brother has 
been that we will verify the accuracy 
of the printed transcript, so this 1240- 
odd pages of presidential conversa- 
tions that are available to the public 
and available to him will be useable in 
the trial. Now, this may well involve a 
mechanism approved by the court in- 
volving counsel for the defendant to 
be satisfied-— that they are satisfied 
that the copy is accurate. But this all 
has. to be expurgated out of a reel of 
tape that may involve several days of 
conversation. But it is essentially a me- 
chanical problem. - v 
Marshall: The tapes that they ask 



for in this subpoena duces tecum, 
which is the only thing before us— has 
any effort been made to say what if 
any part of that can be released? 

St. Clair: Other than the 20 that are 
already published, no effort has been 
made as yet, sir. 

Marshall: Why not? 

I st * Clair: Because, if Your .‘Honor 
please, we have not felt that it has 
been necessary to do so, because we 
firmly feel that the President has ev- 
f er y right to refuse to produce them. 

Marshall: You don’t think that a sub- 
poena duces tecum is sufficient reason 
for you to try? You just ignored it 
didn’t you? ; ’ 

St. Clair: No, sir, we did not. We 
filed a motion to quash it. 

Marshall: The difference between ig- 
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normg and filing a motion to quash is 
what? 









Marshall: You are submitting th 
matter to this court— 



St. Clair: To this court under a spe- 
cial showing on behalf, of the President 
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St. Clair: Yes, in a sense. 

Marshall: In what sense? 

St. Clair: In the sense that this cour 
has the obligation to determine th 
law. The President also has an obligs 
non to carry out his constitutiona 
duties. . . 

Marshall: You. are submitting it fo: 



us to decide whether or not executive 
privilege is available in this case. 

St. Clair: Well, the problem is the 
question is even more limited than 
that. Is the executive privilege, which 
my brother concedes, absolute or is it 
only conditional. 



Marshall: I said “in this case.” Can 
you make it any narrower than that? 

St. Clair: No, sir. 

Marshall: Well, do you agree that 
that is what is before thi)s court, and 
you are submitting it to this court for 
decision? 

. St. Clair: This is being submitted to 
this court for its guidance and judg- 
ment with respect to the law. The 
President, on the other hand, has his 
obligations under the Constitution. 

Marshall: Are you submitting it to 



this court for this court’s decision’ 

St. Clair: As to what the law is, yes 
B ^ er ; If that were not so, you 
would not be here. 



St. Clair: I would not be here. Now 
my brother says I have no right to 
even challenge his right to be here 
And I would like to deal with that for 
a moment. 



This is, as we have pointed out in 
our brief, essentially an executive de- 
partment matter. Whatever may have 
been the arrangements between the 
branches of the executive with respect 
to evidentiary matter— and in fact 
there) were no arrangements regarding 
evidentiary matters — it is not the func- 
tion of the Court to direct or rule what 
evidence will be presented to it by the 
executive in the executive's duty of 
prosecuting. 
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